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632 VIRGINIA LAW REVIEW 

It is provided as in the 1920 amendment and § 6349 of the Code 
that the court may allow an appeal, or writ of error and in either 
case grant a supersedeas to stay proceedings in whole or in part, if 
of the opinion that the decision should be reviewed. The new act 
in fact adopts verbatim § 6349 of the Code repealed. There is then 
no absolute right of appeal either in civil or criminal cases, but the 
duty lies as before the 1920 amendment as much upon the judges 
to deny, in a proper case, as to allow the petition when doubt exists 
as to the propriety of the decision. 2 

The provision is retained for the rejection of petitions from inter- 
locutory decrees, and in cases where it appears that the action should 
be proceeded in further in the court below before appeal is allowed 
therein. 

The privilege of oral argument by counsel for the petitioner 
granted first by the 1920 amendment is preserved, but it should be 
noted that this does not restrict the right of the court to set a time 
limit upon such argument. 

The provision of § 6348 of the Code, omitted in the 1920 amend- 
ment, concerning the finality of the rejection when the court shall 
deem the judgment, decree or order complained of plainly right and 
shall so state thereon, is restored, in which case no other petition 
therein will be entertained. 3 It is further provided as formerly that 
the rejection by a judge in vacation does not prevent a presentation 
of the petition to the court at the next term 

A. R. B., Jr. 



Covenants — Restrictions in Deeds— When Enforceable by 
Grantees as Part Owners oe Original Tract. — The following 
are the facts in t'ue case of Stevenson v. Spivey. 1 

A lot owned bv a land company was sold, the deed containing 
this sentence: "No building to be erected within twenty-five (25) 
feet of the front line of said lot". By three successive mesne con- 
veyances the lot became the property of the defendant. Neither of 
the intermediate conveyances contained any building restriction, or 
any reference to any such restriction in the first deed. A second 
lot adjoining the first was included in the transaction but without 
any restriction. The plaintiff purchased a third lot adjoining the 
second lot of the defendant's, from the land company several years 
after the defendant's lot was first sold, the deed of which contained 
the same restriction as was contained in the deed of the first lot of 
the defendant. The defendant resided on the first lot and proposed 
to extend his dwelling practically up to the front line of his lot. 
The plaintiff, who also resided on his lot, brought an injunction to 
restrain the defendant from violating the building restriction. 
Held: Injunction denied. . . 

It is well settled that cour ts of equity will enforce restrictive build - 

» McCue's Case, 103 Va. 870, 1008, 49 S. E. 623 (1905). 

• Morgan's Case, 115 Va. 943 79 S. E. 388 (1913) In this ; regard see 
liostile criticism of this phase of the statute by Mr. S. S. P. Patterson, 5 
Va. Law Reg. (N. S.), 535. 

1 (Va.), 110 S. E. 367 (1922). 
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ing covenants in conveyances of real estate by injunction where the 
grantees of the property are clearly bound. 2 Justice Werner, in 
Korn v. Campbell 3 divides such covenants into three classes as fol- 
lows: 

"In the first class may be placed those which are entered into 
with the design to carry out a general scheme for the improve- 
ment or development of real property. * * * In such cases 
the covenant is enforceable by any grantee as against any other 
upon the theory that there is a mutuality of covenant and con- 
sideration which binds each and gives to each the appropriate 
remedy. * * * The second class embraces those cases in 
which the grantor exacts the covenant from his grantee, pre- 
sumptively or actually for the benefit and protection of con- 
tiguous or neighboring lands which the former retains. In 
such cases the grantees, if there are more than one, cannot 
enforce the covenant as against each other although the grantor 
and his assigns of the property benefited may enforce it against 
either or all of the grantees of the property burdened with the 
covenant. * * * Then there is a third class, where there are 
mutual covenants between owners of adjoining lands, in which 
the restriction placed upon each produce a corresponding bene- 
fit to the other, and in such a case of course, either party or 
his assigns may invoke equitable aid to restrain a violation of 
the covenant." 
In order for a general building scheme to exist, it is usual that the 
plan be made public and divided into lots and that the restriction be 
embodied in the conveyance of each purchaser and that it appear 
by writing or by circumstances that such covenants are intended 
for the benefit of all the lands. 4 

In the instant case the decision of the Court seems sound in hold- 
ing that no general scheme existed as the majority of the lots in 
the block, where those in question were located, were conveyed 
without restriction, and, in particular, the one l)etween those on 
which the plaintiff and defendant reside. Nor was there any other 
evidence of value tending to show the existence of a general build- 
ing scheme. 

As to the second class referred to above, namely, where the 
grantor exacts the covenant for the benefit of certain other lands, 
usually land retained by him, something in the nature of a servitude 
or easement is created in favor of these lands, if such is the grantor's 
intention, which the grantor or one standing in his shoes can en- 
force in equity. 5 Nor is this servitude or easement lost even though 

2 Parker v. Nightingale, 6 Allen (Mass.) 341, 83 Am. Dec. 632 (1863); 
Virginia Ry. Co. v. Avis, 124 Va. 711, 08 S. E. 638 (1010). 

3 102 N. Y. 400, 85 N. E. 687, 37 L. R. A. (N. S.) 1 (1008), and note 
p. 12. 

' De Gray v. Monmouth Beach Clubhouse Co., 50 N. J. Eq. 329, 24 
Atl 388 (1892") 

'Hills v. Miiler, 3 Paige's Ch. (N. Y.) 254, 24 Am. Dec. 218 (1832); 
Watertown v. Cowen, 4 Paige's Ch. (N. Y.) 510 (1834); Parker v. Night- 
ingale, supra; dictum of Bigelow, C. J., in Whitney v. Ry. Co., 11 Gray 
(Mass.) 359, 71 Am. Dec. 715 (1858). 
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the dominant estate is subsequently divided, but continues for the 
benefit of the subdivisions of the dominant estate. 6 In not dis- 
cussing this possibility the decision of the Virginia Court leaves 
one with a feeling of not being quite satisfied. For if such was the 
intent of the original grantor a subsequent purchaser of part of the 
dominant estate would doubtless be entitled to the benefit of the 
easement. The case of Jewell v. Lee, 1 which the instant case relies 
solely upon to refute this contingency, can be distinguished in that 
the dispute was between two estates both of which were carved 
from the servient estate, (the claim being predicated upon the orig- 
inal restriction) and hence neither could owe any duty to the other. 
The same situation was also presented in Korn v. Campbell? 

But where a grantor has made different conveyances containing 
restrictive covenants, not, however, for the benefit of each other, 
so that each estate conveyed would be subject to an easement in 
favor of the other, (neither therefore being a dominant estate or a 
part of one) the several grantees cannot avail themselves of the bene- 
fits of the respective covenants unless it can be shown expressly by 
the instrument, or by a fair interpretation thereof that the covenants 
were intended for their benefit. 9 Such cases (cases in which a gran- 
tee may avail himself of ±he covenant because made for his benefit) 
may practically always, it is believed, be placed under the first or 
third classification enumerated above — covenants for the purpose of 
a general development plan, or mutual covenants between adjoining 
owners. 

In all of these cases the covenants, though of a type that place 
a burden rather than confer a benefit upon the land, must be such 
as are said to run with the land in contradistinction to mere per- 
sonal covenants, the sole question being, for whose benefit do they 
run. 

The covenant, in the instant case, doubtless would run for the 
benefit of the heirs and assigns of the grantor, and the decision 
that it would not run for the grantee in question seems correct. 
But the consideration of the possibility of ah easement being created 
appurtenant to the land retained by the Land Company, even 
though there was no general scheme or mutual benefit contemplated, 
would certainly have made a more complete treatment, and, it is 
submitted, a more satisfactory one. 

T. S. 



Reservation of Title to, and Liens on, Goods and Chattels 
Sold, to Be Void as to Creditors, and Purchasers for Value, 
unless in Writing and Docketed. — Section 5189 of the Code of 
Virginia of 1919, as amended by Acts, 1920, p. 398 seems to be 

e Hills v. Miller, supra. 

' 14 Allen (Mass.) 145, 93 Am. Dec. 744 (1867). 

8 Supra. 

9 Equitable Life Assur. Soc. v. Brennan, 148 N. Y. 661, 43 N. E. 173 
(1896); Jewell v. Lee, supra; Barrows v. Richard, 8 Paige's Ch. (N. Y.) 
351 (1840) ; see Graves' Notes on Rem Property, § 862 and note. 



